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Synopsis
Background: Debtor filed Chapter 7 petition nearly five
years after forfeiture of its corporate charter. Creditor moved
to dismiss, arguing that debtor did not qualify as a “person”
within meaning of the Bankruptcy Code. The United States
Bankruptcy Court for the Western District of Texas granted
creditor's motion and, after debtor filed notice of appeal,
denied debtor's motion to extend the automatic stay pending
appeal. Creditor moved to dismiss appeal, citing debtor's
failure to file its appellate brief. The District Court, David
Alan Exra, Senior District Judge, 2015 WL 114373, granted
creditor's motion to dismiss and denied debtor's motion to
extend the time to file its brief. Debtor appealed.

Holdings: The Court of Appeals held that:

[1] the district court's dismissal of debtor's appeal did not
amount to an abuse of discretion, and

[2] whether the bankruptcy court properly denied debtor's
motion to extend the automatic stay pending appeal was moot.

Affirmed.
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Appeal from the United States District Court for the Western
District of Texas, USDC No. 5:14–CV–903.

Before JOLLY, DENNIS, and PRADO, Circuit Judges.

Opinion

PER CURIAM: *

*1  Debtor–Appellant Neurology and Neurophysiology
Associates, P.A. (“NNPA”) appeals a district court judgment
affirming the dismissal of its petition for relief under Chapter
7 of the U.S. Bankruptcy Code. NNPA also appeals the
bankruptcy court's denial of its motion to extend the automatic
stay pending appeal. We affirm.

I. FACTUAL AND PROCEDURAL BACKGROUND

On July 24, 2009, the Texas Secretary of State forfeited

NNPA's corporate charter. 1  Under Texas law, NNPA
remained a legal entity for three years after its termination
in order to carry out specific, limited purposes, such as
defending against legal claims and liquidating assets. See Tex.
Bus. Orgs.Code § 11.356(a). In December 2010, Creditor–
Appellee Peter Tarbox, MD filed suit against NNPA in
state court, alleging multiple causes of action, including

shareholder oppression and breach of contract. 2  On June
19, 2014, nearly five years after the forfeiture of its charter,
NNPA sought protection under the Bankruptcy Code by filing

a Chapter 7 petition for relief. 3  In response, Tarbox filed a
motion to dismiss the bankruptcy proceeding, arguing that
NNPA, as a terminated entity, does not qualify as a “person”
under 11 U.S.C. § 109(b) and § 101(41) and therefore has no

standing to proceed with its petition. 4  The bankruptcy court
granted the motion, concluding that NNPA “is not a ‘person’
under the Bankruptcy Code and, as such, the [bankruptcy

court] has no jurisdiction to grant relief.” 5

A. Motion to Dismiss
NNPA filed a notice of appeal to the district court on August
21, 2014, appealing the bankruptcy court's dismissal of its

petition for relief. 6  NNPA later filed its record on appeal, and

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035235768&pubNum=0000999&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0159661501&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0290787901&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0164934701&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0202530901&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0197176801&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS11.356&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1077593&cite=TXBOS11.356&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS109&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=11USCAS101&originatingDoc=I69a27f4b736b11e5b4bafa136b480ad2&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_b7000000c19a4


In re Neurology and Neurophysiology Associates, P.A., --- Fed.Appx. ---- (2015)

 © 2016 Thomson Reuters. No claim to original U.S. Government Works. 2

on October 21, 2014, the district court clerk sent a “Notice of

Docketing Record on Appeal” to the parties. 7

As the district court noted in its dismissal order, under Federal

Rule of Bankruptcy Procedure 8009(a)(1), 8  NNPA's brief

was due on November 4, 2014. 9  Based on NNPA's failure to
file its brief, on December 4, 2014, Tarbox filed a motion to

dismiss the appeal. 10  On December 8, 2014, over a month
after NNPA's brief was due, it simultaneously filed 1) a
motion to extend the deadline to file its brief and 2) the brief

itself. 11  In its motion, NNPA maintained that its counsel
never received the Notice of Docketing Record and that the
e-mail address on file for lead counsel was outdated and had

not been used in two years. 12

The district court denied NNPA's motion to extend time to file
its brief and granted Tarbox's motion to dismiss, “find[ing]

that Appellant's neglect was not excusable.” 13  NNPA now

appeals the district court's dismissal. 14

B. Motion to Extend the Automatic Stay Pending Appeal
After filing a notice of appeal to the district court, NNPA

filed a motion to extend the automatic stay pending appeal. 15

The bankruptcy court denied the motion. 16  While NNPA
challenged the bankruptcy court's ruling in its untimely

filed district court brief, 17  it failed to comply with the
requirements of Federal Rule of Bankruptcy Procedure 8006
to properly challenge the ruling on appeal to the district

court. 18  As the appeal was dismissed for failure to timely

file, the district court never addressed this issue. 19  In its brief
to this Court, NNPA again challenges the bankruptcy court's
denial of the motion to extend the automatic stay, arguing
that the bankruptcy court abused its discretion in denying the

motion. 20

II. DISCUSSION

*2  The bankruptcy court had jurisdiction over NNPA's
petition for relief under 28 U.S.C. § 1334 and § 157. The
district court had jurisdiction to hear the appeal under 28
U.S.C. § 158(a). This Court has jurisdiction to review the
district court's dismissal as a final judgment under 28 U.S.C.
§ 1291.

We review district court decisions to extend filing deadlines
for abuse of discretion. See, e.g., Salts v. Epps, 676 F.3d 468,
474 & n. 13 (5th Cir.2012). “[D]eference ... is the hallmark
of abuse-of-discretion review.” Love v. Tyson Foods, Inc.,
677 F.3d 258, 262 (5th Cir.2012) (quoting Gen. Elec. Co. v.
Joiner, 522 U.S. 136, 137, 118 S.Ct. 512, 139 L.Ed.2d 508
(5th Cir.1997)). An abuse of discretion occurs if a district
court “(1) relies on clearly erroneous factual findings; (2)
relies on erroneous conclusions of law; or (3) misapplies the
law to the facts.” Id. (quoting McClure v. Ashcroft, 335 F.3d
404, 408 (5th Cir.2003)).

Under Federal Rule of Civil Procedure 6(b), district courts
have “broad discretion” to extend filing deadlines. Hetzel
v. Bethlehem Steel Corp., 50 F.3d 360, 367 (5th Cir.1995).
A district court may extend the time to file a motion for
“good cause” “if the party failed to act because of excusable
neglect.” Fed.R.Civ.P. 6(b)(1)(B). In determining whether a
party's neglect was “excusable,” a district court considers the
following factors: “(1) ‘the possibility of prejudice to the
other parties,’ (2) ‘the length of the applicant's delay and its
impact on the proceeding,’ (3) ‘the reason for the delay and
whether it was within the control of the movant,’ and (4)
‘whether the movant has acted in good faith.’ “ Salts, 676 F.3d
at 474 (quoting Charles Alan Wright et al., Federal Practice
& Procedure § 1165). Federal Rule of Bankruptcy Procedure
8001(a) states that “[a]n appellant's failure to take any step
other than timely filing a notice of appeal does not affect the
validity of the appeal, but is ground[s] only for such action
as the district court ... deems appropriate, which may include
dismissal of the appeal.”

[1]  The district court's order dismissing NNPA's bankruptcy
appeal reasonably considers each of the Salts v. Epps factors.
The district court's careful consideration of each factor places
its decision squarely within the court's discretion. In the order
granting Tarbox's motion to dismiss, the district court found:
1) “the delay of over one month has prejudiced Appellee”
in its state court suit against NNPA; 2) the “thirty-four day
delay” “is substantial, and could have been easily avoided
through basic diligence”; 3) “Appellant's failure to exercise
diligence in filing and pursuing its appeal was the sole reason
for the delay”; and 4) “Appellant has not shown good cause

to excuse the late filing.” 21  Considering these factors, the
district court's dismissal of the appeal and denial of the motion
to extend the time to file was reasonable in light of the
relevant circumstances. Therefore, considering the governing
deferential standard, the district court's dismissal of NNPA's
bankruptcy appeal does not amount to an abuse of discretion.
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*3  [2]  NNPA also appeals the bankruptcy court's denial
of its motion to extend the automatic stay pending appeal.
Although raised in NNPA's untimely filed brief, the district
court's dismissal of the entire bankruptcy appeal rendered this
issue moot. Therefore, in light of our affirmance of the district
court's motion to dismiss, this Court also need not address the
motion to extend the automatic stay.

III. CONCLUSION

For the foregoing reasons, we AFFIRM the judgment of the
district court dismissing NNPA's bankruptcy appeal.
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--- Fed.Appx. ----, 2015 WL 5973588
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is ‘clear under the law of this circuit that an issue that is not designated in the statement of issues in the district court is
waived on appeal when the district court rules on the merits,’ ‘even if the issue was argued before the district court .’ “ In
re McClendon, 765 F.3d 501, 506 (5th Cir.2014) (quoting In re McCombs, 659 F.3d 503, 510 (5th Cir.2011)).
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